Inverclyde

council
AGENDA ITEM NO. 14
Report To: The Inverclyde Council Date: 24 February 2011
Report By: Corporate Director Regeneration & Report No: RMcG/LA/657/11
Environment
Contact Officer: Rona McGhee Contact No: 01475 712113
Subject: Standing Orders Relating to Contracts - Remit from Policy &

Resources Committee

1.0 PURPOSE

1.1 The purpose of this report is to request the Council to consider a remit from the Policy &
Resources Committee.

2.0 SUMMARY

2.1 The Policy & Resources Committee at its meeting on 8 February 2011 considered the
attached report by the Head of Legal & Democratic Services seeking approval of the
revised Standing Orders Relating to Contracts all as detailed in Appendix 1 to the report. APPENDIX

2.2 The Committee decided:-
@) that the revised Standing Orders Relating to Contracts all as detailed in
Appendix 1 to the report be approved,;
(2) that it be recommended to The Inverclyde Council that it formally resolves to
adopt the aforesaid revised Standing Orders Relating to Contracts; and
3) that it be noted a briefing session will be held for Members in April in relation to
the Corporate Procurement Manual referred to in the revised Standing Orders.

3.0 RECOMMENDATION

3.1 That the Council consider the remit from the Policy & Strategy Committee.

Rona McGhee
Legal & Democratic Services
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Inverclyde APPENDIX

council AGENDA ITEM NO: 14

Report To: Policy & Resources Committee Date : 8 February 2011
Report By: Head of Legal & Democratic Report No: LA/642/11

Services
Contact Officer: Elaine Paterson Contact No: 01475 712139
Subject: Standing Orders Relating to

Contracts
PURPOSE
The purpose of this report is to propose to members that they approve the revised

Standing Orders Relating to Contracts forming Appendix 1 of this report and to
recommend to Council that it formally adopts the revised Standing Orders.

SUMMARY

Standing Orders Relating to Contracts (hereinafter referred to as ‘Orders’) are the
means whereby the Council controls and regularises the manner in which the Council
contracts with third parties. It is one of the core corporate governance documents and
reflects both legal and best value requirements.

The Orders were last reviewed in 2007 and require to be updated at this point in time
to reflect changes in legislation and best practice as well as structural changes within
the Council. The current Standing Orders Relating to Contracts form Appendix 2 to
this report.

The draft attached to this report has been revised in collaboration with the Chief
Financial Officer, the Corporate Procurement Manager and the Corporate
Procurement Board. The Corporate Management Team has also endorsed the
proposed draft.

The draft contains substantial revisions to the current Orders which are too numerous
to outline individually. However, those changes which are most notable are highlighted
in the body of this report.

It is likely that further revisions to the Orders will be required once the Council’'s
approach to e-tendering is developed.

There are no financial implications related to this report.
RECOMMENDATION
It is proposed that the Committee:-

(1) approves the revised Standing Orders Relating to Contracts all as detailed
in Appendix 1 to this report;

(i) recommends to the Council that it formally resolves to adopt the aforesaid
revised Standing Orders Relating to Contracts; and

(iii) notes that a briefing session will be held for members in April in relation to
the Corporate Procurement Manual referred to in the draft Standing
Orders.



Elaine Paterson
Head of Legal & Democratic Services
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BACKGROUND

The Orders referred to in para 1.1 hereof are made under Section 81 of the Local
Government (Scotland) Act 1973 and apply, unless otherwise stated within the Orders,
to all contracts entered into by the Council. They form an important part of the
Council's Corporate Governance Framework.

The Orders were last revised in 2007 and require updating at this time to take account
of developments in legislation and best practice as well as structural changes within
the Council.

In terms of the existing Orders, any amendments thereto should be considered firstly
by the Policy & Resources Committee and thereafter by the Council.

The draft attached to this report contains substantial revisions to the existing Orders,
the most relevant of which are detailed in Section 5 hereof.

The Orders will be supported by a Corporate Procurement Manual which is to be
prepared by the Corporate Procurement Manager and which will address a variety of
operational issues arising from the Orders.

REVISIONS TO EXISTING ORDERS

As noted in paragraph 2.4 hereof, the draft Orders contain too many revisions to
highlight. However, attention is drawn to the following:-

(@ the draft Orders, if approved, effectively end the use of Standing Restricted
and Ad Hoc Lists. It is now commonly accepted that the use of Standing
Restricted and Ad Hoc restricted Lists can be open to challenge as they do
not meet the standards of openness and transparency demanded by
European Procurement Principles. Most tenders between the values
specified at 3.1.1 in the Orders and the European Thresholds will require a
degree of advertisement and detailed guidance in this regard will be
contained within the Corporate Procurement Manual. In addition, the
Manual will contain guidance on how to select a list of tenderers from
amongst those who respond to an advert without embarking on a wholesale
PQQ process which may not always be cost effective or appropriate;

(i) the exemption thresholds have been raised from £10,000 for goods,
materials and services and £25,000 for works to £25,000 for goods,
materials and services and £50,000 for works;

(iii) the draft Orders make provisions in relation to collaborative purchasing, the
use of national framework agreements and the use of the Public Contract
Scotland Portal for advertising certain tender opportunities. Since the last
revision of the Orders, substantial developments have taken place in these
areas and the draft reflects those developments;

(iv) a new provision has been added to cover the use of post tender clarification
(Order 13). These provisions ensure that only such clarification as complies
with the principles of openness and transparency and recent court
precedents is acceptable;

(v) new provisions have been included in relation to the evaluation of tenders
(Order 6.6). This is generally to ensure compliance with the European
Procurement Framework and specifically to provide clear direction in
relation to the split between cost and quality. In particular it should be noted
that any proposal to reduce the percentage attributable to cost below the
default provision will require approval from the relevant Service Committee;
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(vi) those Orders relating to Negotiated Tenders (Order 11), Consultants (Order
14), Equalities (Order 18) have all been updated;

(vii)  additional Orders have been added in relation to Freedom of Information
(Order 16), the Disposal of Land (Order 22) and the Council as Contractor
(Order 23). The first two have been added to reflect developments since the
Orders were last revised, whilst the last has been added to remind officers
of the need to obtain Council approval before entering into any arrangement
whereby the Council contracts to deliver goods or services to other bodies
or organisations;

(viii) a provision (Order 2.4.1) has been included requiring the Orders to be
reviewed every two years, as a matter of course. This will bring the Orders
into line with Financial Regulations which also contains such a provision;

(ix) for the avoidance of doubt, the Chief Executive’'s delegated power to deal
with matters of urgency (Order 2.3.2) has been repeated within the Orders;
and

x) Order 3.2.1 (vi) relates to occasions where the Council is a contractor rather
than an employer and requires to obtain sub-contractor prices at short
notice. Consequently, it should be utilised only very occasionally.

It should also be noted that the various Rules of Procedure which are appended to the
existing Orders have been removed from the revised Orders since they deal largely
with operational issues. They will be updated and will form part of the Corporate
Procurement Manual.

The Corporate Procurement Manual will be available to Council Staff in February and
will incorporate the changes detailed in the draft Orders. The Manual is intended to be
more detailed than the Orders and to give advice to users on Best Practice.

It is proposed to hold a briefing session for members once the Corporate Procurement
Manual is available and this will take place around the end of April.

The changes to the Orders will impact on the Council’s supply base and in particular to
local contractors. To that end, the Corporate Procurement Manager has been
attending the Inverclyde Construction Forum in order to consult with these suppliers on
the planned changes. The proposals have been well received. Confirmation of these
changes will be fed back to the Construction Forum, if agreed by the Policy &
Resources Committee, and thereafter by the Council. When these new changes have
been agreed, it is suggested that an advert could be placed in the local paper and on
the website giving notice of the changes.

IMPLICATIONS
This report has no financial implications.

Financial Implications — One off Costs

Cost Centre | Budget Budget | Proposed Virement | Other Comments
Heading | Year Spend this | From
Report
n/a n/a n/a n/a n/a n/a
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Financial Implications — Annually Recurring Costs/ (Savings)

Cost Centre | Budget With Annual Net | Virement Other Comments
Heading | Effect Impact From (if
from Applicable)
n/a n/a n/a n/a n/a n/a

Personnel: None

Legal: As outlined in the body of the report.

CONSULTATION

The Chief Financial Officer and the Corporate Procurement Manager have been fully

involved in the revision of the Orders and the members of the Corporate Procurement
Board have been consulted. All relevant comments have been taken on board in
producing the attached draft.
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1.0

1.1

1.2

1.3

DEFINITIONS

For the avoidance of  doubt, it is understood that in the se Standing Orders the
following definitions and provisions shall apply:

(i) “Corporate Directors” shall be deemed to include the Chief Executive;

(i) ‘appropriate committee’ shall mean the committee to which the procuring
Service generally reports in terms of the Council’s Scheme of Administration,
except where the relevant contract is being procured through Scotland Excel
or Procurement Scotland in which  case the ‘appropriate committee’ shall
mean the Policy & Resources Committee (or its equivalent from time to time);

(iii) the values specified herein are exclusive of any Value Added Tax that may be
levied;

(iv) “‘emergency” shall be d eemed to mean an actual or potential event involving
or likely to involve any of the following:

(a) danger to life or health;
(b) serious damage or destruction of property;
(c) major financial penalties.

(v) “the Europ ean Procurement Reg ime” means the vari ous directives,
regulations, formal gu idance not es, interpre tative communications and
precedents which together form th e legal and procedural framework relating
to public sector procu rement for public works, the supp ly of goodsan d
materials and the supply of services.

(vi) ‘social care services means-

the provision of servi ces for the performan ce of the Council’'s fu nctions
under:-

(a) The Social Work (Scotland) Act 1968;
(b) Part 2 of the Children Act 1995;

(c) Sections 25 to 27 of the Mental He alth (Care & Treatment)(Scotland)
Act 2003; and

(d) Any other function of t he Council covered by the definit ion of care
service in S ection 2(1) of the Regulation of Ca re (Scotland ) Act 2001, not
specifically mentioned elsewhere;

The title of every officer referred to in the Stand ing Orders shall be read to include
any alternative title which the Council may fro m time to ti me ascribe to that officer.
Further, in the event that functions ascribed at the date hereof to a particular officer
are re-ascribed the relevant provi sions her ein shall stan d assigned to that other
officer(s).

For the avoidance of doubt, if the procuring service wishes to proc ure works,
goods or services with a value greater than £250,000, in terms of the Financial
Regulations, the approval of the committee to which the procuring service
reports is required before tender documents are issued.

3
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2.0

2.1

211

21.2

2.2

2.21

EXTENT
General

These Standing Orders (which are referred to in the Council’s Standi ng Orders a s
‘Contract Regulations’ and are her einafter referred to as ‘Orders’) are made under
Section 81 of the Local Go vernment (Scotland) Act 1973 and shall apply, unless
otherwise stated, to the making by the Council or on their behalf or on behalf of other
persons/parties as part of a collaborative purchasing arrangement to all contracts for
the supply of goods or materials or for the execution of wo rks or for th e provision of
services. Any power e xercisable by elected members and officials in terms of these
Orders shall be subje ct to the provision oft he Council’s Scheme of Delegation
whether or not referred to therein.

Officers must also have regard to the following:-

(i) the Council’s Financial Regulations. Where the re is a conflict between the
terms of th ese Orders and the Council’s Fin ancial Regulations, whether in
relation to financial limits or otherwise, the terms of these  Orders shall take
precedence;

(i) the Corporate Procurement Man ual and the procedure rules co ntained
therein issued from time to time by the Corporate Procurement Manager;

(iii) Rules of Procedure for National Contracts set  up by Sco tland Excel and
Procurement Scotland; and

(iv) the Guidance on compliance with the European Procurement Regime, issued
from time to time by the Head of Legal & Democratic Services and/ or the
Corporate Procurement Manager.

These Orders shall also apply to all contracts which are subject to UK le gislation or
the European Procurement Regi me provide d that, where there is any conflict
between these Orders and such legislation or rules, the legislation and rules shall
take precedence over these Orders.

Where any tender is likely to:-

(i equal ore xceed the thresholds for the a pplication o fthe Euro pean
Procurement; or

(i) exceed the thresholds applicable to lower value contracts.

the Corporate Director or the officers concer ned shall r efer the matter to the
Corporate Procurement Manager, in consultation where appropriate with the Head of
Legal & De mocratic Services who will be responsible for  ensuring that the various
requirements of the European Procurement Regime are complied with fully.

Variation and Revocation

These Orders may from time to time be varied or revoked by the Council pursuant to
a recommendation from the Policy and Resources Commit tee, meeting in its norm al

! For advice on lower value contracts, please refer to Procurement Manual

4
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cycle. Such alteration shall not b e effected except on a resolution adopted by a
majority of the Members of the Council.

2.2.2 The Corporate Procurement Manu al and Guidance may from time to t ime be varied
or revoked by the Head of Legal & Democratic Service s and/or th e Corporate
Procurement Manager.

2.3 Suspension

2.3.1 The appropriate Commit tee, on rece iving a joint recommendation from the relevan t
Corporate Director, the Head of Legal & Demo cratic and the Chief Fin ancial Officer
that there are special circumstances justifying suspension o f one or more provisions
of these Orders and th at it is in the interests and within the powers of the Council to
do so, may suspend the application of such provision(s) to any contract. Suspension
in this regard shall be by a simple majority of members present and voting.

2.3.2 The Chief Executive, in terms of the s pecific delegation to him by the Co uncil to deal
with matters of urgency and followin g appropriate consultation, may authorise action
which otherwise would require suspension of one or more provisions of these orders.

24 Review

2.4.1 These Orders shall be reviewed at least every two years.

3.0 EXEMPTIONS

3.1 Thresholds

3.1.1 There shall be exempt ed from the provisions of these Orders but not from the
requirement to seek competitive  quotes ort he requirement to comply witht  he
Council’s Financial Regulations, all contracts for the supply of goods and materials,
including se cond hand goods or materials, or for the exec ution of works or for th e
provision of services where the estimated price of the contract does not exceed:
Supply of Goods or Materials: £25,000

Provision of Services £25,000
Execution of Works £50,000

3.1.2 ltis not per mitted to divide any procurement exercise int o two or mo re contracts to
avoid the ap plication of the financial thresholds referred to above, or those specified
in the European Procurement Rules.

3.2 Excluded contracts

3.2.1 There shall be exempted from the provisions of these Orders ( but not exempted

from the n eed to com ply fully with the Euro pean Procurement Re gime, where
applicable):-

(i) any contract for the su  pply of goo ds or mate rials or for the provision of
services or for the execution of works which, in the opinion of the Chief
Executive, i n consultation with the relevant Corporate Director & Sta  tutory
Officers, are urgently required for the prevention of damage to life or property
or the Chief Executive b elieves would avert, alleviate or eradicate the ef fects
or potential ofane  mergency. Anysuch contracts, andthere levant

5
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3.3

3.3.1

3.4

3.4.1

3.4.2

3.4.3

circumstances, shall be reported to the appropriate Commi ttee as soon as
possible after the event;

(i) contracts of employment;

(iii) the appointment of legal agents, e xcept where such appointment relates to a
specific pro ject and a dequate time is available to carryouta proper
procurement exercise;

(iv) the appointment of legal counsel;

(iv) with the exception of Standing Order 22, any contract re lating to he ritable
property which shall be subject to separate procedures con tained within the
Corporate Procurement Manual; and

(vi) contracts for the supply of goods or materials up to the value of £100,000
which are required by a Service where the goods and ma terials are required
for the purposes of a contract already in place, always provided that the steps
taken to ensure that Best Value in the price or prices obtained and contracted
for are fully documented by the rel evant Head of Service and the advice of
the Corporate Procurement Manager has been sought before the supply has
been secured.

Contracts for Social Care Services

The Rules of Procedure contained within the Corporate Procurement Manual shall
apply to contracts for the procurement of Soc ial Care Services and in the event of
any ambiguity between the Rules and any specific Order, the provisions of the Rules
shall apply.

Collaborative Purchasing

In addition to clause 3 .2 above and subject to the Fina ncial Regulations, these
Orders shall not apply t o any contr act for the supply of g oods or materials or the
provision of services made on behalf of the Council by Scotland Excel, o r
Procurement Scotland or any equivalent or su ccessor body or bodies f or whom the
Council has approved its membersh ip or parti cipation in furtherance of collaborative
purchasing or admission to contractual arrang ements providing Best Value to th e
Council .

All contra cts secured t hrough collaborative purchasing interms of Clause 3.4. 1,
irrespective of value, shall be signed on behalf of the Council by the Head of Legal &
Democratic Services, and in her absence by a Legal Services Manager.

The approp riate Corporate Directo r or Head of a procuring service shall not
separately seek tenders for the supply of goods and materials or the provision of
services where arrangements for such collaborative purchasing have be en
established unless he b elieves that such colla borative purchasing is not achieving
Best Value and he/she has confirmed the po sition with the Chief Fina ncial Officer
and the Head of Legal and Democratic Services.
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6.2

6.3

6.4

6.5

ESTIMATES OF COST

No tender shall be invited or offer made or accepted for any contract for the supply of
goods or materials or f or the provision of services or for the execution of works
unless ther e is sufficie nt financia | provision within appr oved budgets for the n et
estimated expenditure.

The values stated int hese Orders are the t otal estimat ed values of the contra ct
concerned, over the duration of the contract, an d not the estimated annual value of
the contract. Where it is likely that a supply of goods or services will be required on a
continuing b asis for a n umber of years, for example, a maintenance contract, the
anticipated duration of the contin uing supply shallbet aken into a ccount whe n
estimating the value of the contract for the purposes of these Orders.

TENDERING PROCEDURES — EU PROCUREMENT

Where the European Procuremen t Regime appliesto a particular contract, th e
appropriate Corporate Director or Head of Service shall in co nsultation with the Head
of Legal and Democrati ¢ Services and the Corporate Procurement Ma nager have
authority to decide, subject to complying with the terms of the European Procurement
Regime, whether to adopt the open or restricted procedures.

Where it is considered thatthe us e of competitive dialogue or the negotiate d
procedure is the most appropriate method of  procuring a particular contract, t he
matter shall be referred to the appropriate committee for consideration.

TENDERING PROCEDURES - GENERAL

Subject to Order 6.6 hereof, all contracts over the values specified in Order 3 require
to be advertised in a sufficiently open manner to ensur e thatthe principles o f
openness, transparency and equality are fully met.

Public Notice shall be g iven of all contracts over the values specified in Order 3 on
the Public Contract Scotland Portal. Where, in particular circumstances, the Head of
Service considers it necessary, Public Notice may also be given in appropriate trade
journals or newspapers.

A sufficient number of tenderers mustbein vited to te nder to ensure genuin e
competition which must not except as hereinafter provided, be less than four. Where
fewer than four contractors express an interest, all those contractors meeting the
minimum evaluation criteria must be invited to tender.

The Corporate Procurement Manual shall contain guidance in relation to the selection
of tenderers where inviti ng all those who have expressed an interest in submitting a
tender would result in the Council incurring disproportionate costs.

Where tenders are invited, no tender shall be considered unless it is co ntained within
a plain envelope secur ely sealed and bearing the word ‘Te nder....." followed by th e
subject matter to which the tender relates. The envelope shall not bear any mark that
identifies the tenderer. All tenderers shall be a dvised of th ese requirements inth e
invitation to tender.
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6.6 Evaluation

6.6.1

6.6.2

6.6

The evaluation methodology to be adopted in relation toacont ractshall be
transparent, fair, comply with Council gu idance on Evaluation Criteria and shall b e
fully disclosed to prospective tenderers in the tender documentation.

In all contracts, whether above or below the European Procurement Thresholds,
where the contract is to be awarded to the ‘most economically advantageous tender’,
the balance between cost/quality shall not fall below 60/4 0, where 6 O represents
cost. Where the relevant Corporate Director is of the opinion that this ratio requires to
be varied to the extent t hat cost represents a smaller percentage of the overall total,
then prior to commencing the procurement process, he/she shall prepare a report for
the consideration and approval of the appropriate committ ee. Any such report shall
set out clear and robust reasons for the proposed variation and shall be prepared in
consultation with the Chief Finance Officer and Head of Legal & Democratic
Services.

Where the estimated value of the contract exceeds the European Procureme nt
Thresholds, the requirements for advertisement, evaluation and selection
specified within the relevant regulations shall apply.

7.0 LATE TENDERS

7.1

8.0

8.1

8.2

9.0

9.1

9.2

No tenders received after the closing date and time for submission shall b e
considered and arrang ements sha Il be made for their re jection and return to the

tenderer without further consideration. Tenderers shall be advised of this provision in
the invitation to tender.

OPENING OF TENDERS

All tenders relating to a specific project shall be opened at the one time.

Tenders shall be opened in the presence of:

(i) in the case of contracts where the estimated value is not more than
£250,000, an officer within or acting on behalf of the procuring service and an
officer within Legal and De mocratic Services, b oth of who m must be at not
lower than Grade I; and

(i) in the case of contracts where the estimated value or amount exceeds the
levels specified in sub-para (i) above, an officer within the procuring Service
and an Officer within Le gal and De mocratic Services, both of whom must be
at not lower than Grade | and two Elected Members.

ACCEPTANCE OF TENDERS

Except as hereinafter provided, the lo west or the most economically advantageous
tender shall be accepted.

Tenders may only be accepted on behalf of the Council:-
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9.3

9.4

9.5

10.0

10.1

10.2

11.0

11.11n

(i) in the case of tenders where the value or t he amount does not exceed
£250,000 b y the appro priate Corp orate Direct or or the Head of Le gal &
Democratic Services;

(i) in the case of contracts where the value or amount exceeds £250,000 by the
Head of Le gal & Democratic Services with  a uthority from the appropriate
Committee;

(iii) in any case, regardless of value, where the tender recommend ed for

acceptance is not the lowest/most economically ad vantageous only b y the
Head of Le gal & Democratic Services with  a uthority from the appropriate
Committee.

For the avoidance of doubt, it is specifically provided that no tender ma y be
accepted unless itis the winning tender in terms of t he relevant evaluation
process.

If the appro priate Corporate Direct or or Head of Service recommends that none of
the tenders submitted should be accepted, the Head of Legal & Democratic Services
or his/her authorised representative shall notify all tenderers accordingly.

No tender shall be accepted unless the appropriate Corporate Director or Head of
Service and the Chief F inancial Officer respectively are or have been satisfied as to
the technical capabilit y and professional f itness and f inancial standing of the
tenderer.

REGISTER OF TENDERS

The Head o f Legal & Democratic Services shall keep and maintain a register of all
tenders received with t he exception of those tenders relat ing to the procurement of
Social Care Services under the value of £250,0 00 which shall be made available fo r
inspection at any time, and in which shall be entered, in respect of each tender:

(i) the number of tenders received in respect of each contract;
(i) the date and time of opening of each tender;

(i)  the name and address of each tenderer, the value or amo unt of each tender
and a statement as to the acceptance or otherwise of the tender; and

(v) a state ment of the names a  nd addresses of per sons to wh om tender
documents were issued but who declined or failed to submit a tender.

The relevant Head of Service shall keep and maintain a register of tenders relating to
Social Care Services containing th e information (where rel evant) outlined in (i) — (v)
above.

NEGOTIATED TENDERS AND EXTENTION OF EXISTING CONTRACTS

exceptional cases, where the appropriate Corporate Director or He ad of Service
considers o n the application of Best Value principle s that atend er should be
negotiated with one person, he/she shall, before entering into negotiations, obtain the
approval of the appropriate committ ee both in respect of th e negotiation and of the
9

10 z Standing Orders Contracts app1.doc



person with whom the tender is to be negotiated. In such cases, advice mustb e
obtained from the  Head of Legal & De = mocratic Services and the Corporate
Procurement Manager before referring the matter to the appropriate committee.

An existing contract may be e xtended in the circumstances outlined in para 26.3 of
the Council’s Financia | Regulations. Notwithstanding the provisions of para 26.3 of
the Council’s Financial Regulations it is specifically provided that an existing contract
may only be extended provided its terms and conditions autho rise such an
extension.?

Where an existing contract was not let under EU Procurement Rules and a proposed
extension to that contract will bring the total amount of the contract above th e
relevant EU Threshold, an extension to that contract is specifically prohibited.

In all cases where it is proposed to extend an existing contract, the relevant Head of
Service must consult with the Corporate Procurement Manager.

Where the European Procurement Regime applies to a contract, the Negotiated
Procedure and the Co mpetitive Dialogue Procedure ma y only be used w here
permitted by and on a ground specified in the Regulations.

12.0 FRAMEWORK AGREEMENTS

12.1

12.2

12.3

Subject to Standing Order 1.3 hereof, where a Corporate Director or Head of Service
deems it best value, they may enter into or participate in a Framework Agreement.
Before doing so, or be fore presenting a report to the app ropriate committee, th e
Corporate Director or Head of Servi ce shall consult fully with the Head of Legal and
Democratic Services and the Corporate Procurement Manager.

A Framework Agreement may be established/ utilised by:-

(i) adopting th e procedure outlined in the Council’s Procure ment Manu al, the
terms of which shall be binding; or

(i) by call off o r by conducting a mini competition under an existing Fram ework
that has been properly established by another local authority, the Sc  ottish
Executive f or contract s on a national basis, the Office of Governmen t
Commerce or any other agency of t he UK or Scottish Government. Any such
contracts must be entered into in accordance with the conditions applicable to
the relevant Framework.

Where, in order to participate in an  existing Framework of the type d escribed in
Standing Order 12.2(ii) , the Coun cil isreq uiredtoent erintoa participation
agreement or other similar agreement regulat ing the use of the Framework by th e
Council, , the Chief Executive shall have the authority to enter into the agreement on
behalf of the Council, following discussion with the Chief F inance Officer and Hea d
of Legal & Democratic Services.

2 This alteration has been made to reflect the EU Rules and also to aid transparency. As previously
worded, it also conflicted with the Fin. Regs.

10
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13

13.1

(ii)

13.2

14.0

14.1

14.2

15.0

15.1

POST TENDER CLARIFICATION

Where examination of tenders re ceived reveals obvious errors or discrepancies
which would affect the tender figures, these errors will be dealt with in the following
manner:-

(i)

any obviou s arithmetical errors  will be rectified by the appropriate  officer
checking the tenders and the amount of tender shall be held to be the amount
of the docu ments so rectified and the tenderer informed in writing  of the
corrected amount.

where there is an obvious and genuine error in rates occurring, the tenderer
will be give n the opport unity of eith er (a) confir ming that they agree to their
tender bein g consid ered with the error remaining, (b) co rrecting the error
providing such course of action does not put other tenderers at a
disadvantage or other wise distort s competition, or (c) withdrawing their
tender. This procedure must be un dertaken in writing. Should the ten derer
decide to withdraw their tender, it will not be considered for acceptance. The
tenderer m ust not be given the opportunity to sub mit an amended
tender.

A full written record sh all be kept by the appropriate Corporate Director of all
contracts where post tender clarification has be en used and the written record will
be retained with the original tender. The written record will i nclude the justification
for authorising post tender clarificat ion, the nature of the clarification u ndertaken,
the outcome of such clarification and shall det ail any additional terms agreed by
the Council.

CONSULTANTS

Where appropriate, it shall be a condition of engagement of consultants that:-

(iif)

they shall comply with these Orders as though they  were officers of the
Council;

at any time during the p erformance of the contr act the consultant shall, on a
request by t he relevant Head of Service produce all recor ds maintained by
them in relation to the contract and on completion of the contract transmit all
such records to the Council, if so required; and

copyright and intellectual property rights in and to all documentation produced
by or on be half of the contractor in the course of providing the services shall
vest and remain vested in the Council.

In the event that a Head of Service wis hes to deviate from these requirements, he
shall only do so with the agreement of the Head of Legal & Democratic Services and
the Corporate Procurement Manager.

FORM OF CONTRACT

Except where otherwise agreed between the app ropriate Corporate Director and the
Head of Le gal & Democratic Services, every contract sha Il be in writing and in the
name of the Council, shall be signed by the Head of Legal & Democratic Services or

11
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16.0

16.1

17.0

17.1

17.2

17.3

17.4

18.0

18.1

18.2

19.0

19.1

other officer designated by him/her for the purpo se and shall be subject to the Laws
of Scotland.

FREEDOM OF INFORMATION

All tender documents shall clearly state  that the Council is abodyt owhomth e
Freedom of Information (Scotland) Act 2002 applies in accordance with the
procedure detailed in the Procurement Manual.

EUROPEAN STANDARDS

All tenders for the supply of goods and materials or for the execution of works shall
be based on a defined specification except where the Council otherwise decides.

Where there is an appropriate European Standard current at the dat e of tender,
every contract shall re quire, as th e case may be, that all goods, materials used or
supplied, and all workmanship shall at least meet the requirements of that Europea n
Standard.

Where there is no such European Standard, if thereisa n equivalent Internation al
Standard, that shall be used.

In the absence of either European or International Standard an appro priate British
Standard “or equivalent” shall be used, where available.

EQUALITIES & PREVENTION OF DISCRIMINATION

No contract shall be awarded witho ut the relev ant Head of Service ha ving obtained
from the tenderer confirmation in writing that, to the best of the tenderer’s knowledg e

and belief, the tenderer-

(i has complied with all statutory requirements relating to equ al opportunities in
employment; and

(i) is not unla wfully discriminating within the meaning and scope of the Race
Relations (Amendment) Act 2000 in relation to discrimination in employment.

No contract shall be awarded unless the relevant Head of Service has obtained
satisfactory information from the te nderer in r elation to t heir statutor y obligation s
under the Race Relations Act 1976 (as amended).

ASSIGNATION/NOVATION

Except whe re otherwise provided in the contract, a contractor shall not assign,

novate or sub-let a con tract or any part thereof without the previous written consent
of the Council.

12
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20.0

20.1

21.0

APPLICATION TO THIRD PARTIES

Any third party or person (not being an official o f the Council) who is re sponsible to
the Council for a contract on its behalf shall in relation to that contract:

(i) comply with these Orders as though he/she were an official of the Council;

(i) at any ti me during the currency of the contract, produce on request to the
appropriate Corporate Director all records maintained by him/her in relation to
that contract, including evidence of insurances; and

(iii) on completion of the contract, transmit to the appropriate Corporate Director

all such records relating to that contract.

APPLICATION TO SUB-CONTRACTORS

21.1.1 All conditions to be ob served by contractors in terms of the se Orders shall mutatis

mutandis also apply to sub-contract ors, and all contractors shall be re sponsible for
the observance of such conditions by such sub-contractors.

22.0 DISPOSAL OF LAND

221

22.2

223

Where the Council wishes to dispose of land, officers shall have regard to Section 74
of the Local Government (Scotla nd) Act 19 73, the Disposal of La nd by Loca |
Authorities (Scotland) Regulations 2 010 and the relevant Statutory Guidance, and
any and all amendments which may from time to time be in force (the Framework).

In circumstances where the value o f the land to be disposed is more th an £10,000
and the difference between the proposed considerat ion and the best value
consideration that can be obtained is greater t han 25%, then the rele vant Head of
Service shall present a report to the appropriate committee which shall:-

(i) appraise and compare the costs a nd other disbenefits with the benefits of
disposal at less than best value consideration;

(i) state whether the dispo sal for the p roposed consideration is reasonable and
explain why it is reasonable; and

(iii) outline whether the proposal is like ly to contrib ute towards (a) promotion or
improvement of economic development or regeneration, (b) health, (c) social
well-being or(d) environmental wellbeing, for the whole or any part of the area
in question or any person resident or present in that area of land.

In determining the best value consideration which could b e achieved for land, th e
Framework provides th at this shou Id be deter mined by a suitably qu alified value r
who shall:-

(i) be a charte red member of or autho rised to pra ctice by the Royal Institute of
Chartered Surveyors;

(i) be suitably experienced in the val uation of the type of property concerned
with a reasonable knowledge of the locality concerned; and
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(iii) take into account, wh en valuing the land, th e requirements of the latest
edition of th e RICS val uation stan dards applicable at the date when he is
undertaking the valuation.

22.4 The Corporate Procurement Manu al shall contain detailed provisions which shall b e
applied in relation to the procedures to be followed in relation to the disposal of land.

22.5 For the avoidance of do ubt, ‘disposal of land’ in cludes sale, lease, license to occupy

or other arrangement whereby the Council c edes ownership or occupation of land
and/or buildings.

23.0 THE COUNCIL AS CONTRACTOR

23.1 The prior a pproval of the appropriate committee is requ  ired where a Corporate
Director considers it appropriate to tender for external work.

23.2  Before submitting a report to the committee, the Corporate Director shall consult fully
with the Ch ief Financial Officer and the Head of Legal & Democratic Services to
ensure that the proposal is financially prudent and legally competent and the Head of
Organisational Development, Human Resources & Performance in relat ion to TUPE
or other personnel issues.

14
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1.0

11

1.2

2.0

2.1

2.2

221

222

2.2.3

224

2.25

2.2.6

DEFINITIONS

For the avoidance of doubt, it is understood that in these Standing Orders the
following definitions and provisions shall apply:

(i) “Corporate Directors” shall be deemed to include the Chief Executive;

(ii) the values specified herein are the total estimated values of the contracts and not
the estimated annual values;

(i) the values specified herein are exclusive of any Value Added Tax that may be
levied,;

(iv) “emergency” shall be deemed to mean an actual or potential event involving or
likely to involve any of the following:

(a) danger to life or health;
(b) serious damage or destruction of property;
(c) major financial penalties.

The title of every Officer referred to in the Standing Orders shall be read to include
any alternative title which the Council may from time to time ascribe to that Officer.
Further, in the event that functions ascribed at the date hereof to a particular Officer
are re-ascribed the relevant provisions herein shall stand assigned to that other
Officer(s).

EXTENT

These Standing Orders (which are referred to in the Council’'s Standing Orders as
‘Contract Regulations’) are made under Section 81 of the Local Government
(Scotland) Act 1973 and shall apply, unless otherwise stated, to the making by the
Council or on their behalf or on behalf of other persons/parties as part of a
collaborative purchasing arrangement of all contracts for the supply of goods or
materials or for the execution of works or for the provision of services (but not
including contracts of employment). Any power exercisable by elected members and
officials in terms of these Orders shall be subject to the provision of the Council's
Scheme of Delegation whether or not referred to therein.

Officers must also have regard to the following:-

The Council’'s Financial Regulations. It is specifically provided that any financial limit
with respect to a particular circumstance specified herein shall take precedence over
a lower limit specified for the same circumstance in the Financial Regulations.

Rules of Procedure - Contracts for Building and Civil Engineering Works.

Rules of Procedure - Contracts for Supplies and Services.

Rules of Procedure - Contracts for Social Care Services.

Rules of Procedure - Disposal of Interest in Land and Buildings.

Rules of Procedure - Contracts/Electronic Procurement Systems and Tendering
Processes.



2.2.7

2.3

2.4

251

25.2

26.1

2.6.2

2.7

271

Guidance on compliance with European Union (EU) Rules on Public Procurement.

These Orders shall apply to all contracts which are subject to UK legislation or EU
rules on public procurement provided that, where there is any conflict between these
Orders and such legislation or rules, the legislation and rules shall take precedence
over these Orders.

Where in the opinion of the Corporate Director or Head of the procuring Service, any
tender is likely to equal or exceed the thresholds for the application of the EU
Procurement Directives for public works, the supply of goods and materials or the
supply of services, the Corporate Director or the Officers concerned shall refer the
matter to the Chief Legal Officer who will be responsible for ensuring that the various
requirements of the EU Directives as implemented by UK Law are followed.

These Orders shall not apply to any contract for the supply of goods or materials or
the provision of services made on behalf of the Council by the Authorities Buying
Consortium or any equivalent or successor body for whom the Council has approved
its membership or participation in furtherance of collaborative purchasing or
admission to contractual arrangements providing Best Value to the Council ("piggy-
backing"). The appropriate Corporate Director or Head of a procuring Service shall
not separately seek tenders for the supply of goods and materials or the provision of
services where arrangements for collaborative purchasing have been established. In
the event of a Corporate Director or Head of a procuring Service seeking tenders for
the supply of goods and materials where he/she believes that collaborative
purchasing is not achieving Best Value, he/she shall not seek such tenders until
he/she has confirmed the position with the Chief Financial Officer.

These Orders shall not apply to any contract for the supply of goods or materials up
to the value of £100,000 which are required by a service operating a trading account
and requires to purchase the same for the purposes of a contract always provided
the officer carrying out the seeking of quotations documents fully the steps taken in
the process and is able to demonstrate Best Value in the price or prices obtained and
contracted for.

With respect to the purchase and/or lease of all ICT related acquisitions and
developments (including, for the avoidance of doubt, hardware, software, datasets,
communication media and applications), it is specifically provided that such
contractual arrangements are to be made through the Head of Service principally
responsible for the provision, development and maintenance of ICT and no Officer
has authority to enter into contracts for such acquisitions unless he/she has
consulted with and obtained approval from the Head of Service principally
responsible for the provision, development and maintenance of ICT .

With respect to the purchase and/or lease/hire of all vehicles, plant and similar
equipment, it is specifically provided that such contractual arrangements are to be
made through the Head of Service principally responsible for fleet management and
plant purchase/hire and no other officer except the Chief Executive has authority to
enter into such contractual arrangements.

Variation and Revocation

These Orders may from time to time be varied or revoked by the Council pursuant to
a recommendation from the Policy and Strategy Committee, meeting in its normal
cycle. Such alteration shall not be effected except on a resolution adopted by a
majority of the Members of the Council.



2.7.2

2.8

29

3.0

3.1

3.2

3.2.1

3.2.2

3.3.3

3.34

3.3.5

3.3.6

The Rules of Procedure and Guidance from time to time may be varied or revoked by
the Chief Legal Officer, following consultation with the Chief Executive and the Chief
Financial Officer, and reported to the appropriate Committee for information in due
course.

Suspension

The appropriate Committee, on receiving a joint recommendation from the
appropriate Director, the Chief Legal Officer and the Chief Financial Officer that there
are special circumstances justifying suspension of one or more provisions of these
Orders and that it is in the interests and within the powers of the Council to do so,
may suspend the application of such provision(s) to any contract.

Review

These Standing Orders and the Rules of Procedure and Guidance shall be reviewed
at least every four years.

EXEMPTIONS

There shall be exempted from the provisions of these Orders but not from the
requirement to seek competitive quotes or the requirement to comply with the
Council's Financial regulations, all contracts for the supply of goods and materials,
including second hand goods or materials, or for the execution of works or for the
provision of services where the estimated price of the contract does not exceed:

Supply of Goods or Materials: £10,000
Execution of Works £25,000
Provision of Services £10,000

There shall be exempted from the provisions of these Orders:-

Any contract for the supply of goods or materials or for the provision of services or for
the execution of works which, in the opinion of the appropriate Director or Head of
Service, are urgently required for the prevention of damage to life or property or
which the appropriate Director or Head of Service believes would avert, alleviate or
eradicate the effects or potential of an emergency. Any such contracts, and the
relevant circumstances, shall be reported to the appropriate Committee as soon as
possible after the event.

Any contract for the procurement of social care services served by Social Work
Services shall be the subject of separate rules of procedure approved by the Council.
These rules of procedure shall be deemed to be part of these Orders.

Contracts of employment; and

The appointment of legal agents or Counsel.

Any contract relating to heritable property which shall be subject to separate rules of
procedure etc.

Contracts for the supply of goods or materials up to the value of £100,000 made by a
service operating a trading account in the circumstances detailed in 2.5.2 above.



4.0

4.1

5.0

5.1

5.2

5.3

5.4

ESTIMATES OF COST

No tender shall be invited or offer made or accepted for any contract for the supply of
goods or materials or for the provision of services or for the execution of works
unless there is sufficient financial provision within approved budgets for the net
estimated expenditure.

STANDING RESTRICTED LIST

The Head of Performance Management and Procurement shall keep a list of
persons for use by all Council Services to be invited to tender for contracts for the
supply of goods or materials or for the provision of services, including consultancy
services, of specified categories, values or amounts, or for the execution of specified
categories and values of works and except as provided for in Orders 6 and 7,
invitation to tender for a contract shall be limited to persons whose hames appear on
the list. The list held by the Head of Performance Management and Procurement
shall require to be approved by the Best Value and Corporate Services Committee
before it may be used.

The list shall:

() be compiled and maintained by the Head of Performance Management and
Procurement in consultation with the appropriate Director or Head of Service and
shall be subject to the approval of the Best Value and Corporate Services
Committee;

(ii) contain the names of all persons who would wish to be included in it and are
approved by the Best Value and Corporate Services Committee; and

(iii) in the case of contractors and consultants, but not suppliers indicate whether a
person whose name is included in it is approved for contracts for all or only some
of the specified categories, values or amounts.

Provided that no person shall be included in a list unless:

(a) they have provided satisfactory evidence of their technical capability and
professional fitness, including two satisfactory references;

(b) they have given an assurance in writing to the Council that they will comply
with the appropriate conditions of contract laid down by the Council.

Persons who have satisfied the requirements of sub-paras (iii)(a) and (iii)(b) and
who have been approved by the Head of Performance Management and
Procurement to perform contracts up to the value of £50,000, shall form the
Trades Directory within the Standing Restricted List.

At least eight weeks before the list is first compiled, notices inviting applications for
inclusion in it shall be published in one or more newspaper circulating in the
Authority’s area and also in such trade journals as the Head of Performance
Management and Procurement may consider necessary.

In the event that a contractor is removed from the list or has an application to be
added to the list refused, the Head of Performance Management and Procurement
shall keep a record listing the name and address of the contractor and explaining the



5.5

5.6

5.7

6.0

6.1

6.2

6.3

reason why the contractor has been removed from the list or why the application to
be added to the list has been refused.

The Best Value and Corporate Services Committee may amend the list at any time,
and shall review the list every three years. At least eight weeks before such review,
each person whose name appears on the list shall be asked whether they wish to
remain on the list and shall be asked to provide such information as is considered
necessary to carry out the review and notices inviting applications for inclusion on the
list shall be published in the manner provided for in Paragraph 5.3 of this Order.

Notwithstanding the provision of Order 5.1 where the list is inappropriate for a
proposed contract or where there is no list of approved contractors for a proposed
contract, the appropriate Corporate Director or Head of Service shall submit for
approval of the Best Value and Corporate Services Committee a list of persons
whom he considers competent to carry out such a contract, and on approval by the
Committee an invitation to tender shall be limited to the persons whose names
appear on that list.

An invitation to tender for a contract shall be sent to at least four persons whose
names appear on the list as being approved for a contract of that category or for that
value or amount or, if there are four or fewer than four persons, to all such persons.
If there are more than four such persons, the appropriate Corporate Director or Head
of Service shall select four or more such persons to whom invitations to tender shall
be sent.

AD HOC RESTRICTED LIST

This Order shall have effect where the Best Value and Corporate Services
Committee has authorised that invitations to tender for a particular contract shall not
be limited to persons whose names appear on the list kept by the Committee under
Order 5, but shall be limited instead to persons who reply to a public notice.

Public notice shall be given in one or more newspaper circulating in the Authority’s
area and in such trade journals as the appropriate Corporate Director or Head of
Service may consider necessary, setting out particulars of the contract into which the
Council wishes to enter and inviting persons interested to apply within such period,
being not less than fourteen days, as may be specified, for permission to tender.

After expiration of the period specified in the public notice, if more than four persons
have applied for permission to tender, invitations to tender for the contract shall be
sent to four or more persons selected in the manner provided for in Order 5.7 or, if
four or fewer than four persons have applied and are considered suitable by the
appropriate Corporate Director or Head of Service, to all such persons. Provided
that no person shall be invited to tender unless they have complied with the
provisions of Order 5.2 (iii)(a) and (b).



7.0

7.1

7.2

8.0

8.1

9.0

9.1

10.0

10.1

10.2

PUBLIC CONTRACTS REGULATIONS

Tendering Procedures

Where the Public Contracts (Scotland) Regulations 2006, (“The Public Contracts
Regulations”) apply to a particular contract, the appropriate Corporate Director or
Head of Service shall have authority to decide, subject to complying with the terms of
the Public Contracts Regulations, whether to adopt the open or restricted
procedures.

The Best Value and Corporate Services Committee may approve the application of
the negotiated procedure for the purpose of seeking offers as prescribed by the
Public Contracts Regulations.

LATE TENDERS

No tenders received after the closing date and time for submission shall be
considered and arrangements shall be made for their rejection and return to the
tenderer without further consideration.

OPENING OF TENDERS
Tenders shall be opened in the presence of:

() inthe case of contracts where the subject matter is not the procurement of social
care services and where the estimated value is not more than £250,000, an
officer within or acting on behalf of the procuring service and an officer within
Legal and Administration, one of whom must be at not lower than Principal
Officer grade; and

(ii) in the case of contracts where the estimated value or amount exceeds the levels
specified in sub-para (i) above, an officer within the procuring service and an
officer within Legal and Administration, one of whom must be at not lower than
Principal Officer grade and two Elected Members.

ACCEPTANCE OF TENDERS

Except as hereinafter provided, the most cost effective or the most economically
advantageous tender shall be accepted.

Tenders may be accepted on behalf of the Authority by:

(i) In the case of tenders where the value or the amount does not exceed £250,000
by the appropriate Corporate Director or Head of Service or the Chief Legal
Officer;

(i) In the case of contracts where the value or amount exceeds £250,000 by the
Chief Legal Officer with authority from the appropriate Committee.

(iii) In any case, regardless of value, where the tender recommended for acceptance
is not the lowest/most economically advantageous only by the Chief Legal Officer
with authority from the appropriate Committee.



10.3 If the appropriate Corporate Director or Head of Service recommends that none of
the tenders submitted should be accepted, the Chief Legal Officer or his/her
authorised representative shall notify all tenderers accordingly.

10.4 No tender shall be accepted unless the appropriate Corporate Director or Head of
Service and the Chief Financial Officer respectively are or have been satisfied as to
the technical capability and professional fitness and financial standing of the
tenderer.

11.0 REGISTER OF TENDERS

11.1 The Chief Legal Officer shall keep and maintain a register of all tenders received with
the exception of those tenders relating to the procurement of social care services
under the value of £250,000 which shall be made available for inspection at any time,
and in which shall be entered, in respect of each tender:

(i) the number of tenders received in respect of each contract;
(i) the date and time of opening of each tender;

(iii) the name and address of each tenderer, the value or amount of each tender and
a statement as to the acceptance or otherwise of the tender; and

(iv) a statement of the names and addresses of persons to whom tender documents
were issued but who declined or failed to submit a tender.

11.2 Inthe case of tenders invited under Orders 5 and 6, the register shall also include the
names and addresses of persons to whom tender documents were issued but who
declined or failed to submit a tender.

12.0 SERIAL, TWO STAGE AND NEGOTIATED TENDERS AND EXISTING CONTRACTS

12.1 Where the appropriate Corporate Director or Head of Service considers that tenders
should be obtained for a series of projects or in two stages for any proposed works,
he/she shall first obtain the approval of the appropriate Committee to that course
both in respect of the execution of works and the tendering procedures.

12.2 Notwithstanding the provisions of Order 5.6 and 5.7, where the appropriate
Corporate Director or Head of Service considers on the application of Best Value
principles that a tender should be negotiated with one person, he/she shall, before
entering into negotiations, obtain the approval of the appropriate Committee both in
respect of the negotiation and of the person with whom the tender is to be
negotiated.

12.3 Where the appropriate Corporate Director or Head of Service considers that an
existing contract should be extended, he/she shall, before entering into negotiations,
obtain the approval of the appropriate Committee in respect of such extension of
contract.



13.0

131

14.0

14.1

15.0

15.1

15.2

15.3

154

16.0

16.1

17.0

17.1

RECURRING SUPPLIES

Where a contract is for the supply of goods or materials which will require to be
delivered from time to time during a specified period the requirements of Orders 5 to
11 shall be carried out only once prior to the commencement of such period.

FORM OF CONTRACT

Except where otherwise agreed between the appropriate Corporate Director and the
Chief Legal Officer, every contract shall be in writing, shall be signed by the Chief
Legal Officer or other Officer designated by him/her for the purpose and shall be
subject to the Law of Scotland.

EUROPEAN STANDARDS

All tenders for the supply of goods and materials or for the execution of works shall
be based on a defined specification except where the Council otherwise decides.

Where there is an appropriate European Standard current at the date of tender,
every contract shall require, as the case may be, that all goods, materials used or
supplied, and all workmanship shall at least meet the requirements of that European
Standard.

Where there is no such European Standard, if there is an equivalent International
Standard that shall be used.

In the absence of either European or International standard an appropriate British
Standard “or equivalent” shall be used, where available.

ASSIGNATION

Except where otherwise provided in the contract a contractor shall not assign or sub-
let a contract or any part thereof without the previous written consent of the Council.
APPLICATION TO THIRD PARTIES

Any third party or person (not being an official of the Council) who is responsible to
the Council for a contract on its behalf shall in relation to that contract:

(i) comply with these Orders as though he/she were an official of the Council;
(i) at any time during the currency of the contract, produce on request to the
appropriate Corporate Director all records maintained by him/her in relation to

that contract, including evidence of insurances; and

(iii) on completion of the contract, transmit to the appropriate Corporate Director all
such records relating to that contract.



18.0 APPLICATION TO SUB-CONTRACTORS

18.1 All conditions to be observed by contractors in terms of these Orders shall mutatis
mutandis also apply to sub-contractors, and all contractors shall be responsible for
the observance of such conditions by such sub-contractors.
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